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RECOMMVENDED CORDER

On April 21, 1999, a formal adm nistrative hearing in this
case was held in Fort Myers, Florida, before WIlliamF.
Quattl ebaum Adm nistrative Law Judge, Division of Admnistrative
Heari ngs.

APPEARANCES

For Petitioner: Barry L. Dasher, pro se
Bay Oaks Circle Association, Inc.
3075 Bay Caks Circle
Engl ewood, Florida 34223

For Respondent: Francine M Ffol kes, Esquire
Departnent of Environnental Protection
Mail Station 35
3900 Commonweal t h Boul evard
Tal | ahassee, Florida 32399-3000

For Intervenor: Richard G Perkins, pro se
4005 Bay Oaks Circle
Engl ewood, Florida 34223



STATEMENT OF THE | SSUE

The issue in the case is whether the Petitioner should be
granted an environnmental resource permt and authorization to use
soverei gn subnerged | ands for construction of an extension to an
existing multi-famly residential docking facility.

PRELI M NARY STATEMENT

On June 4, 1997, the Petitioner filed an application for an
environmental resource permt and for authorization to use
soverei gn subnerged | ands for construction of an extension to an
existing multi-famly residential docking facility. A nunber of
requests for information were made after the filing of the
application. The Respondent issued an undated Notice of Permt
Deni al apparently on or about October 28, 1998. The Petitioner
filed a request for formal hearing on Novenber 2, 1998. The
request was forwarded to the Division of Adm nistrative Hearings,
whi ch schedul ed and conduct ed t he proceedi ng.

At the hearing, the Petitioner's representative testified on
behal f of the association, and had one exhibit admtted into
evi dence. The Respondent presented the testinony of one w tness
and had exhi bits nunbered 1-6 admtted into evidence. The
I ntervenor testified on his own behal f.

A Transcript of the hearing was filed. The Respondent filed

a Proposed Recomended Order



FI NDI NGS OF FACT

1. The Petitioner, Bay Oaks Crcle Association, Inc.,
represents the 20 property owners of the Bay Oaks Crcle
subdi vision. Bay Caks Circle borders on Lenon Bay.

2. Lenon Bay is a Cass Il Qutstanding Florida Water.

Lenon Bay is also an aquatic preserve and a designated state
"Speci al Water."

3. The Lenon Bay aquatic preserve is recognized for its
water quality and resources. To protect the resources, special
standards are applicable to review of permts for aquatic
activities.

4. The Petitioner's existing dock was permtted in the
1970's. The dock has four slips and extends approximately 100 to
120 feet fromthe shoreline into water depths of approxi mately
one to one and a half feet at lowtide. The dock attaches to the
shoreline froma 45.5-foot w de easenent owned by the Petitioner

5. There is evidence of prop dredging in the existing
nmooring area. The existing nooring area has little natural val ue
as a water resource.

6. Initially, the proposed dock was to extend another 120
feet (for a total extension of 220-240 feet) into deeper water
approximately three to three and a half feet at |low tide and
woul d accommobdate a nooring area for eight slips.

7. In the area of the proposed dock, nost of Lenon Bay is

about three and a half feet deep at |ow tide.



8. The application was subsequently anended to provide an
extension of 112 feet for a total length of 199.5 feet, with six
boat slips. The final proposal provided for a 104 feet |ong by
three feet wide access wal kway. Two 16 feet |long by two feet
wi de "finger" piers would extend fromthe wal kway. The end of
the wal kway would termnate in a dock platform8 feet by 20 feet
wi de. The total square footage of proposed structure over water
is 536 square feet.

9. The proposed nooring areas are defined by nooring
pilings place into the bay bottom The applicant seeks a
soverei gn subnerged land | ease to permt the preenption of 2,219
square feet of subnerged bottom | and.

10. Because the proposed dock exceeds 500 square feet in an
Qut standing Florida Water, a standard environnental resource
permt nust be obtained before the proposal can be constructed.

11. Two of the proposed nooring slips are over seagrasses.
Additionally, two shallow areas | ocated nearby contain
seagr asses.

12. Seagrasses provide the basis of the food chain in the
waters. Adverse inpacts to seagrass beds negatively affect
mari ne productivity, as well as the fishing and recreational
val ues of the waters.

13. The proposed dock expansion poses a threat to the
seagrass beds at the nooring slips and in the shall ow areas near

the shoreline and to the east of the proposed dock.



14. Al though the proposed dock extension does not appear to
directly inpede a marked navi gati on channel, review of the bay
bott om suggests that boats currently navigate in the proposed
nmooring area to avoid a shallower nearby shoal. It is likely
that the proposed dock expansion would result in diversion of
boat traffic into the seagrassed area of the shall ower waters.

15. Section 373.414(1), Florida Statutes, sets forth the
review criteria used in consideration of a permt application
when the proposed activity occurs in an Qutstanding Florida
Wat er .

16. The Petitioner offered no evidence to establish that
the permtting criteria set forth at Section 373.414(1), Florida
St atutes, have been net.

17. The proposed nulti-famly docking facility requires
i ssuance of a sovereign subnmerged | and | ease before the facility
can be constructed.

18. Sovereign subnerged | and | eases are reviewed accordi ng
to the size of the proposed facility and the quality of the | ands
to be inpacted by construction and operation.

19. Submerged land is classified according to resource
quality into "Resource Protection Areas (RPA)" to permt
appropriate application review An RPA |l is an area of fragile,
easi | y-damaged mari ne resources such as coral beds or seagrasses,
that require the highest Ievel of protection. An RPAIIl is an

area or seagrasses or benthic animals which, while not as fragile



as an RPA I, still require substantial protection. An RPAIII is
an area of sand that contains fewer marine resources than an RPA
| or II.

20. The seagrassed areas near the proposed docking facility
are classified as an RPA |

21. The areas near the proposed docking facility contain
| ess seagrass, but have substantial evidence of benthic anumals,
and are classified as RPA I 1.

22. According to the parties, the Petitioner nust neet a
“"ten to one" rule to obtain a permt. |In the alternative, the
Petitioner may qualify for a lease if the proposed facility does
not exceed the maxi mum square footage permtted for a single-
fam |y dock

23. The ten-to-one criteria provides that the total dock
structure nmay not preenpt nore than ten tinmes the |inear footage

of the property owner's shoreline, in which case a | ease may be

i ssued.
24. In this case, the shoreline is 45.5 feet, resulting in
a perm ssible preenption of 455 square feet. |In this case the

appl i cant proposes to preenpt 2,219 square feet.

25. According to the credited testinony of the Respondent’s
w tness, the single-famly dock nmet hodol ogy does not qualify the
proposed dock for permtting. Although a nunber of hypothetical
dock proposals were di scussed at the hearing, the hypothetical

proposals are not included in the permt application. There is



no evi dence that the agency gave any fornal consideration to
hypot heti cal proposals prior to the hearing.

26. At the hearing, the Petitioner proposed that the
applicable rules be waived to allow the permt and | ease to be
i ssued. Specifically, the Petitioner proposed that the
permtting criteria be waived as to dock design and m ni mum
squar e footage.

27. There is no credible evidence to support waiver of
applicable statutes and rules in this case.

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject natter of this
proceedi ng. Section 120.57(1), Florida Statutes.

29. The Departnent of Environnmental Protection is
responsi ble for review and di sposition of permt applications for
the project at issue in this proceeding. Section 373.414(1)(a),
Fl ori da Statutes.

30. The Departnent of Environnmental Protection has been
del egated the authority to address applications under Chapters
253 and 258, Florida Statutes, for proprietary authorization for
use of state-owned subnerged | ands under the authority of the
Board of Trustees, when such applications also require the
i ssuance of an environnmental resource permt. Sections 253.77,

373.422, and 373.427, Florida Statutes.



31. The applicant has the burden of proving entitlenent to

the permt by a preponderance of the evidence. DOT v. J.WC. Co.

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981.) |In this case, the
burden has not been net.

32. Section 373.414(1) Florida Statutes, sets forth the
permtting standards by which this application nust be
consi dered, and provides as foll ows:

As part of an applicant's denonstration that
an activity regulated under this part wll

not be harnful to the water resources or wll
not be inconsistent with the overal

obj ectives of the district, the governing
board or the departnment shall require the
applicant to provide reasonabl e assurance
that state water quality standards applicable
to waters as defined in s. 403.031(13) wll
not be violated and reasonabl e assurance that
such activity in, on, or over surface waters
or wetlands, as delineated in s. 373.421(1),
is not contrary to the public interest.
However, if such an activity significantly
degrades or is within an Qutstanding Florida
Water, as provided by departnment rule, the
appl i cant nust provi de reasonabl e assurance
that the proposed activity will be clearly in
the public interest.

(a) In determ ning whether an activity,
which is in, on, or over surface waters or
wet | ands, as delineated in s. 373.421(1), and
is regulated under this part, is not contrary
to the public interest or is clearly in the
public interest, the governing board or the
departnent shall consider and bal ance the
following criteria:

1. Wether the activity will adversely
affect the public health, safety, or
wel fare or the property of others;

2. \Wether the activity will adversely
affect the conservation of fish and



wi ldlife, including endangered or
t hreat ened species, or their habitats;

3. \Whether the activity will adversely
affect navigation or the flow of water
or cause harnful erosion or shoaling;

4. \Wether the activity will adversely
affect the fishing or recreational

val ues or marine productivity in the
vicinity of the activity;

5. \Whether the activity will be of a
tenporary or permanent nature;

6. Wiether the activity will adversely
affect or will enhance significant

hi storical and archaeol ogi cal resources
under the provisions of s. 267.061; and
7. The current condition and relative
val ue of functions being perfornmed by
areas affected by the proposed activity.

33. The evidence fails to establish that the proposed
extension of the dock is clearly in the public interest.

34. Section 253.77(1), Florida Statutes, provides that any
activity requiring use of sovereign state | ands nust receive the
consent or proprietary authorization, such as a |l ease, fromthe
state.

35. Section 18-20, Florida Adm nistrative Code, sets forth
the requirenents to obtain a | ease of soverei gn subnerged | ands.
Section 18-20.004(1)(b), Florida Adm nistrative Code, states,
"There shall be no further sale, |ease or transfer of sovereignty

| ands except when such sale, |lease or transfer is in the public

interest."”



36. Section 18-20.004(2), Florida Adm nistrative Code,
provi des as foll ows:
(2) PUBLIC | NTEREST ASSESSMENT CRI TERI A:

I n eval uating requests for the sale, |ease or
transfer of interest, a balancing test wll
be utilized to determ ne whether the social,
econom ¢ and/or environnental benefits
clearly exceed the costs.

(a) GENERAL BENEFI T/ COST CRI TERI A:

1. any benefits that are bal anced agai nst
the costs of a particular project shall be
related to the affected aquatic preserve;

2. in evaluating the benefits and costs of
each request, specific consideration and

wei ght shall be given to the quality and
nature of the specific aquatic preserve.
Projects in the | ess devel oped, nore pristine
aquatic preserves such as Apal achi col a Bay
shal | be subject to a higher standard than

t he nore devel oped preserves; and

3. for projects in aquatic preserves with
adopt ed managenent pl ans, consistency with
t he managenent plan will be weighed heavily
when determ ni ng whether the project is in
the public interest.

(b) BENEFI T CATEGORI ES:

1. public access (public boat ranps,
boatslips, etc.);

2. provide boating and marina services
(repair, punpout, etc.);

3. inprove and enhance public health,
safety, welfare, and | aw enforcenent;

4. inproved public | and managenent;

5. inprove and enhance public navigation;

6. inprove and enhance water quality;



7. enhancenent/restorati on of natural
habi tat and functions; and

8. inprove/protect
endanger ed/ t hr eat ened/ uni que speci es.

(c) CoOsTS:
1. reduced/degraded water quality;

2. reduced/ degraded natural habitat and
function;

3. destruction, harmor harassnent of
endangered or threatened species and habitat;

4. preenption of public use;

5. increasing navigational hazards and
congesti on;

6. reduced/ degraded aesthetics; and
7. adverse cunul ative inpacts.
(d) EXAMPLES OF SPECI FI C BENEFI TS:

1. donation of |and, conservation easenents,
restrictive covenants or other title
interests in or contiguous to the aquatic
preserve which will protect or enhance the
aquatic preserve;

2. providing access or facilities for public
| and managenent activities;

3. providing public access easenents and/ or
facilities, such as beach access, boat ranps,
etc.;

4. restoration/enhancenent of altered
habitat or natural functions, such as
conversion of vertical bul kheads to riprap
and/ or vegetation for shoreline stabilization
or re-establishnment of shoreline or subnerged
veget ation



5. inproving fishery habitat through the
establishnment of artificial reefs or other
such projects, where appropri ate;

6. providing sewage punpout facilities where
normal ly not required, in particular,
facilities open to the general public;

7. inprovenents to water quality such as
removal of toxic sedinents, increased
flushing and circulation, etc.;

8. providing upland dry storage as an
alternative to wetslip; and

9. marking navigation channels to avoid
di sruption of shallow water habitats.

37. The evidence fails to establish that the proposed dock
extension at issue in this proceeding neets the criteria for
i ssuance of a | and | ease.

38. The Petitioner produced no credible evidence in support
of the application to extend the dock. The Petitioner’s sole
W tness acted as the Association’s representative. He wote a
statenent essentially expressing his opinion of the application
process and read the statenent at the hearing. The only exhibit
of fered by the applicant was a copy of his statenment. The
Petitioner offered no evidence relevant to the issue of whether
t he proposed project neets the applicable permtting criteria.
The Petitioner offered no evidence that would support the
assertion that the permtting criteria should be waived in this

case.



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Departnent of Environnental
Protection enter a final order denying the application for the
proposed dock extension filed by the Bay OGaks Circle Association,
I nc.

DONE AND ENTERED this 16th day of July, 1999, in

Tal | ahassee, Leon County, Florida.

WLLIAM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of July, 1999.

COPI ES FURNI SHED:

Barry L. Dasher

Bay Oaks Circle Association, Inc.
3075 Bay Caks Crcle

Engl ewood, Florida 34223

Francine M Ffol kes, Attorney
Departnent of Environnental Protection
Mai | Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Ri chard G Perkins
4005 Bay Oaks Circle
Engl ewood, Florida 34223



Kat hy Carter, Agency Cerk

O fice of the General Counse
Departnent of Environnental Protection
Mail Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

F. Perry Odom General Counse
Departnent of Environnental Protection
Mai |l Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recormended Order nust be filed with the agency that w |
issue the Final Order in this case.



